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_ An?’ parson aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
followihg way. :

Nationa! Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases

() { where bne of the issues involved relates to place of supply as per Sectioh 109(5} of CGST Act, 2017.

. P )
State Itench or Areé Bench of Appellate Tribunal framed yrder GST Acf/CGST Act other than as

(i) mentiohed in para- (A)(i) above in terms of Section 109(7} of CGST Act, 2017

it .

{ifi) Appealito the Appellate Tribunal shall be filed as prescribed uhder Rule 110 of CGST Rules, 2017 and
shall b accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Ih’fpu’t Tax Credit
invoivel or the difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty
determined in the order appeaied against, subject to a raxiinum of Rs, Twernity-Five Thousarid.

{B) Appeal under Section iiz(l} of CGST Act, 2017 to Appellate Tribunal shail be filed along with relevant

- documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST
APL-05, on comimon portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filirig FORM GST APL-05 online.

. Appeal o be filed Gefore Appellate Tribunal under Section 1'12(8) of the CG=T Act, 2017 after paying -

(i (i) Eull armount of Tax, liiterest, Firie, Fee and Penalty arisihg from the impugned order; as is

admitted/accepted by the appefiant, and
(i) A sum equal to twenty five per cent of the remaining . amount of Tax in dispute, in
agdition to the amount paid under Section 107(6) of CGST Act, 2017; arising from the said order,
in relation to which the appeal has been filed, .

{ii] The Ceritral Goods & Service Tax [ Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appea! to tribunal can be made within three moriths from the date of tommunication
of Ordet or date on which the President or the State Prasident, as the case may be, of the Appeliate
Tribunal ehters office, whichever is fater.
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to filing of appeal tc:-he appellate authority, the
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B (hereinaller referred to as "the appellant’) has liled the present appeal on dated 10:12-2020

auhinst Order No.ZP24 10200073500 dated 7-10-2020 (hereinafter referred to as “the impugned

ay

o]

fler) passed by the Deputy Comimissioner, Division 1 (Rakhial)' CGST, Ahmedabad South

—
—

wereinafier referred to as "the adjudicating authority’).

2. Briefly stated 'the fact of the case is that the appellant is registered undei GSTIN
N¢.24AMWPM3169L1ZB. The appellanl has filed refund elaim for Rs.5,70,344/- an account of
I'TC accumulated due 1o inverted tax structure. The appellant was issued show cause notice
N$.ZZ2409200126343 DATED 9-9-020 proposing rejection of refund on the ground that i)
Natification 49/2018-CT dated 9-10-2019 and 75/2019-CT dated 26-12-2019 are complied with

=

!4

or{noi. 1) There appears difference in iox puid and payable in GSTR 1 and 3B iii) 1TC for Jan,
Fdh and March 2019 is ineligible under section 16 of CGST Act, 2017, Iv) Expluin why cerlain

input services shovwn as inputs in Annexuie B. The adjudicating authority rejected. the claini vide

-

impugned order on the ground that the claimani neither attended P H nor submitted any reply (o
SA'N. Accordingly claimed amount of Rs.3,70,344/- is rejected for non compliunce of SCN and
grpunds mentioned in SCN w/s 54 of CGST Aet, 2017,

3. Being aggrievec! the appellant filed tlie present appeat wherein the proprietor stated that
he was unable to respond to the show cause notice as he was suffering from.eorona virus and by

b time he' became aware thé time lor 1iling. responsé to the show cause notice was already

,_
=

hsed. As the reason was genuine and the situaiion was not under his control he requested to

-
=

allow him to file appeal against the rejection order sg that he can provide evidence and other

SLt)porting documents in order to elarify thal refund claimed by himi was not fraudulent and he .

W

o=

s eligible to claim refund.

v

41i). Theappellant in their appeal and vide their letter dated, 24:9-2021 further submitted that
ity had duly complied with the Notification No.49/2019-CT dated: 9-10-2019 and 75/2019 CT

t
dated 26-12-2019 and no violation has been made for the said Notification. With regard to
clirification on difference between tax paid and payablé in GSTR1 and GSTR3B returns, they
cihrified hat in the month of December 2010 there was excess sales shown in GST retwn
aihounting to l{s.4,55,§96/- which was laier on reversed in the month of February -2020 return.
1The amount of difference was raised cue {o an error oceurred i the month of Deeember 2019
refusn where they made amendment in the return relating the period Augusl 2019 to.November
2019. Such amendment was niade with a reason that earlief in the above mentioned months they
slfowed sales made to one of their customer named M/s.RG Faith.Creation Pvi.Ltd., as sales to

L

ijregistered person, as earlier the-said. party was not avaitable with GST number, but later on

,
=
T
=
U
=
~
=
-
o
&%
-
2
£
=
o
P
-
fus}
wr
o
-
]
<
o
&
=
it
[44]
A
5
=
=
[
4]
jas)
=
-
¢
o}
o
£
=
[
et
~—
-
)
o
=
—
=
3
=
—
w
oo
=
il
=
=
=
L)

W
IDecember shown such sale in the account of the party but by mistake such sale wa

it GSTR3B and additionally they paid tax on the same salés amouit on which they i

1
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in the month of August 2019 to Noveitiber 2019. When such eiror was noticed by thein, they
made cotrection of the same in the month of February 2020 returns by shown full sales as per
their records in GSTRI returns but in the same moith ey reduced their tax liabitity by showing

fesser G181 sales i GSTR3B

i) They furthei clarified that there is difference in GSTRI and GSTR3B {ot the ionth of
October 2019 amounting to Rs.3.43.098 which is due to a bill issued in the iiame of M/s.Shree
Arvind Textiles dated 30-7-2019 with Bill number SBT8S, whicl was not shown in Juty 2019
GSTR 1 but was included in GSTR3B of July 2019 aid on which tax was paid: So in order to
rectify the same mistake; they had included the said invoice in the month of October 2019°s
GSTRY and as tax was alieady paid on the same it was not mentioned in GSTR3B of October
2019 a:-1d that’s Why.it 18 showing as ditference. Copy of i€levant invoices altached by the

appellant wilth appeal along with sales reconcilintion showing difference in sales showd in

GSTRIT and GSTR3B

i) Regarding ieligibility of refund of ITC claimed foi the months of January to March
2019. they provided annexure showing details of ITC availed irvoice which clarified that only
credit related to the period October 2019 to Junuary 2020 is being claimed for the purpose of

refund and rest credit is not being claimed for fefund.

iv) They further aceepted thal they had clédimed 1TC of services availed: during the said
period was claimed in their GST retuin bul the same was ijot beiiig elaimed for refuiid in the

refund application filed for the period of October lo Maich 2020,

3. In'view of above submission the dppellaiit requested to consider their clafification related

o sales issues and proceed with the sdid facts and figures as gxplained along with attachierits.

7. Personal hearing was held on 23-11-2020. Shri Bharat Chaudhary, Chartered Accountant
nppeared on behialf of Hie appeilant on virtual mode. He has asked 3 working days to submit
more details which is duly granted.

. Accordingly the appellant made additional subimission as under -

[) That they confirmed that Notificalion No.75/20190:CT dated 26-12-3019 wis duly

complied by theni and rio any vivlation has been made for the said Notification :

i) That in respect of query regarding diflerence in tax paid and tax payable it GSTRI and

GSTR3B returns they had given niofith wise ealculatidn sliee

had also given the formula vide which they had deterriineflis ety
. R . i & k 3
Rs.5.70,334/- aiid revised calculation shest revising the refigh: 635/~

. r
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iii) In response to third query the appellant clarilied that there was no ITC being availed or
claimed in refund which belong the period January, February and March 2019 and no any

sucly credit was ineligible during the said period ;

iv) That they had accepted that they had claimed ITC of Services as ITC of input and the

same has been revised by them in the Annexure B submitted by them.

[ have gone through the facts of the case, grounds of appeal, submissions made in appeal
d after personal hearing and documents available on record. In this case, the refund claim was
ected on the grounds mentioned in SCN due Lo non fiting of reply 1o SCN and non appearance
W personal hearing. During the appeal proceeding I find that the appellant has given compliance
all the paints. Therefore, in order to decide as to whether the appellant is entitled to refund or

iher 1 proceed to examine each points and submissions hereunder:

1) Nottication 4972009-C7 daged 9-10-2019 and 7572009-CT dated 26-12-2019 are

complied with or not.

i) The appellant submitted that they had complied with aforesaid Nolifications.
However | find that as per Notification No.49/2019 CT dated 9-10-2019 amendment
has been made under Rule 21A. 30. 83A, 91, 97,117 and 142 of CGST Rules, 2017.
The provisions governing refund is contained under Rule 89 1o 97 of CGST Rules,
2017. Therefore, except amendment made to Rule 91 and 97 none of the amendment
made under other Rules relate o refund matters. Regarding amendment made to Rule
91 and 97. 1 'find that vide Notilication No.49/2019 amendment was made as under :

6 In the said rules, in rule Y1 - () in sub-rule (3), with effeci from the 24th
September, 2019, afier the words “application for refind ", the words “on the basis of
& consolidated payment advice: ™ shall be inserted, (b) afier the sub-rule (3), with
effect from the 24th Sepiember, 201, the following sub-rule shall be inserited,
namely.- '(4) The Central Government shall disburse the refund based on the

consolidated payment advice issued under sub-rule (3)."

7 i the said rules, in rule 97, - () afier sub-rule (7). with effect from the st July,
2007 ihe following sih-rule shall be inserted, namely,- “(74) The Conunittee shull
make available (o the Bowd 30 per cent. of the amount credited to the Fund each
year, for publicity or consumer awareness on Goods and Services Tux, provided the
availability of funds for conswmer welfare activities of the Depariment of Consumer
Affairs is not less than twenty-five crore rupees per annume.

i) I find that both the above amendiments relate to action on the patl oi))ﬁpa,mﬁe?ﬁ‘

3




GAPPL/ADC/GSTP/650/2020

whicli restrict availment of 1TC which have not been uploaded by the suppliers to the
extent of 20% of eligible credit available in respect of [TC availed which are
uptoaded by the suppliers. Therelore in the subject case if such a situalion exists the

ITC for determination of refund is required to be taken as per above amendment.

i1i) Similarly vide Notification No.75/2019-CT dated 26-12-2019 amendmenl was made
lo Rule 36. Rule 86 and Ruie 138 of CGST Rules, 2017 and none of il pertains to
Rules governing refind claims. However; as per aniendrnent made to Rule 86 the
Commissioner or any authorized officer not below the rank of Assistant
Commissioner was empowered to disallow [TC fraudulently availed or [ound eligible
on situations specified therein. Presumably amendment made vide above Notification
No.75/2019 also does not need any compliance on the part of the appellant. In view
ol above, | find that the compliance of aforesaid Notifications from the appellant is
not at all relevant to decide the refund claim and proposal made in the show cause
notice Tor rejection of refund on this count doe§ not seem to be a justifiable one.
Nevertheless 1 notice thal in compliance 16 above query the appellant has submitted

that they had complied with provisions of aforesaid Notification.
2. There appears difference in tax paid and pavable in GSTR { and 3B

i) I have gone through the complianee submitted by the appeltant to the above query
and [ind that in the month ol luly 2019 in respect of supply valued at Rs.343098/-
made to one of their buyer they had shown the same in GSTR3DB returns but not
shown the same in GSTRI retrns which resulted in excess payment of tax of
Rs. 17155/- in GSTR3IB returns and they had made adjustment for the same in the
month of October 2019, Similarly, supply made to ah unregistered buyers valued at
Rs.455896/- in the munihs of August 2019 to October 2019 on payment of tax of
Rs.22817/- was shown in the month of December 2019 but by mistake they had
shown such sales in GSTR3B réturn and also paid tax of Rs:22817/- which resulted in
excess payment of tax. On nolicing the same the dppellant adjusted the excess tax in
the month of February 2020 In this regard, 1 notice froin the comparison sheet
submitted by the appellant (hat by way of above adjustment the net tax liability in
GSTRI and GSTRAB reluris remain the same during the period Aptil 2019 te March
2020, Therefore. even if there is misniatch in tax paid and tax pa;\fable in GSTR1 and

" GSTR3B returits in certain months it does not have any adverse elfect on the
determination of refund as per formula piescribed under Rule 89 (5} of CGST Rules,

2017.
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any credit which pertains to the period January 2019 to March 2019 therefore 1 find

this query is unwarranted one.
4. Explainwhy certain inpui services shoven as inputs in Annexure B.

In this regaid the appellant submitled details of ITC avaited during the claim period
as pet which total credit taken on inputs is shown as Rs.1633686/- and total credit
taken on input services is shown as 5.29432/-. The appellant themselves admitted
that they had taken credit taken on input services for determining the refund claim
amount and henee by considering the [TC availed on inputs they had arrived the
revised claim.amount to Rs.5,02,635/-. Thus the above query raised in the SCN has

been accepted by the appellant and complied by the appellant.

10 In view of above, in the current proceedings the appellant has piven compliance to all the

Junds mentioned in the SCN. In this case the claim was tejected only on the basis of aforesaid

greunds mentioned in the show cause notice. T'herefore it transpires that there is iio dispute with
regard {o value of turnover of inverted duty supply, tax payable on inverted supply and adjusted

total turnaver arrived by the appellant or with regard to other condilions governing admissibility

ol pefund which indicate that except on the above grounds the refund is otherwise admissible to
the appeliant. Therefore since the appellant has satisfactorily resolved all the queries, 1 hold that
thq appellant is entitled to refund of ITC accumulated on adcount of inverted duty structure.

Needless to say refund will be admissible laking into accotint the 1TC availed on inputs during

4]

thg claim period and subject to provisions of Rule 36 (4) of CGST Rules, 2017. Accoidingly I

allpw the appea! and set aside the impugned order passed by the adjudicating authority.

1] srfiatgRrests s e TR e e s T
The appeals filed by the appellant stand disposed off in above terms.

: .
“ , :/’5’?/ |J'\‘\
“(‘ hir Rayka)
Toint Commissioner (Appeals)
Date :
Allested

(Sgqnkara Rman B.P.)
Superintendant
Ceptral Tax (Appeals),
Ahmedabad
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Copy to

1) The Principal Chief Commissioner, Céitidl tax; Ahinedabad Zore

2) The Commissioner; CGST & Central Bxcise (Appeals), Ahmedabad

3) The Comirissioner; CGST, Ahmedabad South

4) The Deputy C01nmlss10ne1 CGST, Division I, Ahmedabad South

5) The Additional Commissionet, Cefitial Tax (Systems) Ahmedabad South

847 Guard File
7) PAfile




